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Submitted via regulations.gov 
 
 
September 6, 2022 
 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS-1770-P 
P.O. Box 8016 
Baltimore, MD 21244-8016 
 
Re: Medicare and Medicaid Programs; CY 2023 Payment Policies Under the Physician 
Fee Schedule and Other Changes to Part B Payment Policies; Medicare Shared Savings 
Program Requirements; Medicare and Medicaid Provider Enrollment Policies, Including 
for Skilled Nursing Facilities; Conditions of Payment for Suppliers of Durable Medicaid 
Equipment, Prosthetics, Orthotics, and Supplies (DMEPOS); and Implementing 
Requirements for Manufacturers of Certain Single-Dose Container or Single-Use Package 
Drugs To Provide Refunds With Respect to Discarded Amounts; CMS-1770-P 
 
Dear Administrator Brooks-LaSure: 
 
The Healthcare Nutrition Council (HNC) is providing comments on the CY 2023 Payment 
Policies Under the Physician Fee Schedule and Other Changes to Part B Payment Policies; 
Medicare Shared Savings Program Requirements; Medicare and Medicaid Provider Enrollment 
Policies, Including for Skilled Nursing Facilities; Conditions of Payment for Suppliers of Durable 
Medicaid Equipment, Prosthetics, Orthotics, and Supplies (DMEPOS); and Implementing 
Requirements for Manufacturers of Certain Single-Dose Container or Single-Use Package 
Drugs To Provide Refunds With Respect to Discarded Amounts Proposed Rule. HNC is an 
association representing manufacturers1 of enteral nutrition (EN) formulas and oral nutrition 
supplements (ONS), including those categorized as medical foods, and parenteral nutrition 
(PN). Our mission is to improve patient outcomes by advancing nutrition policies and actions 
that raise awareness and optimize access of essential nutrition support therapies across the 
continuum of care. 
 
In line with our mission, we are providing comments on several areas of this year’s proposed 
rule relating to access to nutritional therapies. As detailed further below, HNC:  
 

• Strongly supports the addition of services to the Medicare telehealth services list 
on a Category 3 basis and urges CMS to expand availability of telehealth to the 
maximum extent possible.  

 
 
 

 
1 HNC members are Abbott Nutrition, Nestle Healthcare Nutrition, and Nutricia North America.   
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• Strongly supports inclusion of health equity measures for future years in MIPS, 
and strongly recommends that CMS adopt a diagnosis of malnutrition as a 
measure to address health equity in MIPS. 

 
Summary of the importance of addressing malnutrition.  

 

It is widely recognized that nutritional status plays a significant role in health outcomes and 
healthcare costs. Addressing malnutrition is essential to improving overall healthcare and may 
ultimately reduce the economic burden incurred when caring for the oldest and sickest 
Americans.1,2 Disease-related malnutrition can manifest in patients across all spectrums of 
body mass index, ranging from under to overweight individuals, including those presenting with 
obesity. Malnutrition often is associated with acute and chronic diseases and injury, such as 
cancer, stroke, infection, trauma, and surgical procedures. Large-scale studies have shown 
that as many as half of hospitalized patients and 35% to 85% of older long-term care residents 
are undernourished.3,4,5,6  

 

If unaddressed, malnutrition increases the cost of care and likelihood of poor health outcomes, 
including increased complications, longer hospitalizations, and more readmissions. For 
example, malnourished patients are more likely to experience complications, such as 
pneumonia,7 pressure ulcers,8 nosocomial infections,9 and death.10 In addition, malnutrition is a 
risk factor for other severe clinical events, such as falls11 and worse outcomes after surgery or 
trauma.12 Falls are especially a concern among individuals considered frail. Malnutrition also 
has negative impacts on patients with specific chronic diseases and conditions, such as 
stroke,13 heart failure,14 cancer,15 and COPD.16 Malnourished patients, as well as patients at risk 
for malnutrition, have significantly longer hospitalizations than well-nourished patients and 
patients not at risk for malnutrition.17  

 
Additionally, readmission rates, institutionalization, and ongoing healthcare services increase in 
patients suffering from malnutrition. In particular, disease-related malnutrition is a common 
reason for patients to be readmitted to hospitals.18 A study published in HCUP Statistical Briefs,  
developed by the Agency for Healthcare Research and Quality (AHRQ), in 2016 found that 
malnutrition in U.S. hospitalized patients is associated with a more than 50 percent higher rate 
of readmission within 30 days, compared to patient stays not associated with malnutrition.19 In 
2021, a draft comparative effectiveness review on malnutrition in hospitalized adults, prepared 
for AHRQ by the Evidence-based Practice Center, found an association between malnutrition 
and prolonged hospital stays as well as increased mortality among malnourished patients.20  
Hospitalized patients at risk of malnutrition are also more likely to be discharged to another 
facility or require ongoing healthcare services after being discharged from the hospital than 
patients who are not at risk.21 

 
Beyond just the effect on utilization and outcomes, malnutrition has an outsized effect on 
overall cost of care. Malnutrition costs associated with older adults aged 65 years and older 
who are the most at risk for malnutrition, and largely depending on Medicare, are estimated at 
$51.3 billion annually.22 However, this figure likely underestimates the total burden of disease-
related malnutrition given the diagnosis gap in hospitalized patients.23 In addition, malnourished 
patients and patients with nutrition-related or metabolic issues are frequently readmitted to the 
hospital.24 Further, the average costs per readmission for patients with malnutrition were found 
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to be 26-34 percent higher ($16,900 to $17,900) compared to those without malnutrition 
($13,400).25 A retrospective health economic study found that providing oral nutritional 
supplements (ONS) to Medicare patients aged 65+ with any primary diagnosis was associated 
with a 16% reduction in length of stay and a 15.8% cost savings – an average of $3,079 -- per 
episode.26 

 
Lastly, despite the impact on overall health and the prevalence of malnutrition among 
hospitalized patients, a patient’s nutritional status is often not evaluated or diagnosed in a 
timely manner. In a recent study conducted by AHRQ using the Healthcare Cost and Utilization 
Project database, only about 7 percent of hospitalized patients are diagnosed with malnutrition. 
The extremely low number of those diagnosed with malnutrition represents a screening and 
diagnosis gap that needs to be addressed. The COVID-19 pandemic has elevated the need to 
address this gap in care, as recent evidence shows the enormous impact malnutrition has on 
health outcomes in patients diagnosed with COVID-19.27 Additionally, outside of a healthcare 
setting, the economic and social consequences resulting from the pandemic contribute to the 
risk of food insecurity and malnourishment in the community.28 
 

• HNC strongly supports the addition of services to the Medicare telehealth 
services list on a Category 3 basis and urges CMS to expand availability of 
telehealth to the maximum extent possible.  

 
One of the most important modifications CMS made in response to COVID-19 was to expand 
the types of providers and types of services permitted to be provided via telehealth during the 
PHE. CMS also lifted originating site and other telehealth rules that expanded the ability of 
beneficiaries to quickly access needed services. This greatly benefited patients who are in 
need of nutrition support and related services due to a chronic condition or as they recover 
from an acute injury or illness.  
 
HNC supported the creation of a “Category 3” telehealth list in response to CMS’s CY 2021 
Revisions to Payment Policies Under the Physician Fee Schedule and Other Changes to Part 
B Payment Policies Proposed Rule (CMS-1734-P). It is encouraging to HNC that CMS is now 
proposing to make several services that are temporarily available as telehealth services for the 
PHE available through CY 2023 on a Category III basis, allowing more time for the collection of 
data that could support their eventual inclusion as permanent additions to the Medicare 
telehealth services list. Additionally, HNC supports CMS’ proposal to extend the duration of 
time that services are temporarily included on the telehealth services list during the PHE, but 
are not included on a Category I, II, or III basis, for a period of 151 days following the end of the 
PHE, in alignment with the Consolidated Appropriations Act, 2022.  
 
However, in addition to the steps CMS has proposed, HNC urges the agency to expand the 
availability of telehealth to the maximum extent possible, including expansion of authorized 
provider types, service types, elimination of any geographic or site restrictions and allowing 
audio-only when that is the only available option for the telehealth service. It has become 
apparent that COVID-19 will have a years-long impact on patients and providers, and flexibility 
will continue to be needed to ensure health care resources are used to the maximum extent 
possible. In addition, through the experience of COVID-19, providers and suppliers have 
demonstrated they can provide a wide range of services virtually safely and effectively. 
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Therefore, CMS should be confident in the ability of these services to continue to be delivered 
remotely, when needed, going forward.  
 
If CMS finds it lacks the statutory authority to make the changes fully permanent, it should 
extend them indefinitely or for the maximum period allowable. In addition, it should seek from 
Congress the authority to implement further changes as soon as possible. This will ensure that 
the U.S. health care system is able to continue to effectively respond to COVID-19, and that the 
system continues to modernize to the fullest extent possible. 
 
Additionally, the Medical Nutrition Therapy Act (H.R. 3108/S. 1536), if passed into law, would 
expand Medicare Part B medical nutrition therapy (MNT) coverage to include prediabetes, 
obesity, hypertension, dyslipidemia, malnutrition, eating disorders, cancer, gastrointestinal 
diseases including celiac disease, HIV/AIDS, cardiovascular disease, and conditions related to 
unintentional weight loss. Access to telehealth services would increase Medicare beneficiaries’ 
access to, and use of, these expanded MNT services. A study published on the perspectives of 
registered dietitian nutritionists (RDNs) on the adoption of telehealth for nutrition care highlights 
the fact that the use of telehealth improves clinical outcomes, reduces costs, and is positively 
received by patients receiving nutrition care. Furthermore, RDNs reported increased use of 
telehealth care during the pandemic for nutritionally at-risk patients, and “the opportunity for 
longer assessment time with patients and the ability to ‘look in’ their home environments to 
potentially observe their refrigerators and pantries, allowing further examination of their diet and 
nutrition habits.”29  
 

• HNC strongly supports inclusion of health equity measures for future years in 
MIPS, and strongly recommends that CMS adopt a diagnosis of malnutrition as a 
measure to address health equity in MIPS. 
 

CMS is seeking input to better understand the type and structure of health equity measures that 
would be appropriate for implementation in the Merit-based Incentive Payment System (MIPS). 
As CMS notes, belonging to a racial or ethnic minoritized group; being a member of a religious 
minority; living with a disability; being a member of lesbian, gay, bisexual, transgender, and 
queer (LGBTQ+) community; living in a rural area; or being near or below the poverty level is 
often associated with worse health outcomes. One approach being employed to reduce health 
inequity across CMS is the expansion of efforts to report quality measure results stratified by 
patient social risk factors and demographic variables. 
 
HNC is pleased that CMS is addressing these important and ongoing issues and is seeking 
public comment to better understand the type and structure of health equity measures that 
would be appropriate for implementation in MIPS. 
 
Nutritional status, and by consequence malnutrition, is often influenced by a variety of social 
determinants of health (SDH). According to the World Health Organization (WHO), SDHs are 
“the conditions in which people are born, grow, work, live, and age, and the wider set of forces 
and systems shaping the conditions of daily life. These forces and systems include economic 
policies and systems, development agendas, social norms, social policies and political 
systems.”30 In many cases, SDHs will have a drastic impact on the availability and quality of 
foods, how those foods can be prepared and consumed, and what foods will be commonly 
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consumed as staple parts of the diet. As a result, SDHs shape a population’s nutritional status 
and may result in certain populations, such as the elderly, disabled, and the poorest segments 
of society, becoming malnourished. 
 
Malnutrition is a risk factor for severe clinical events, such as loss of lean body mass and risk of 
frailty and falls, and possibly worse outcomes after surgery or trauma since proper nutrition is 
critical for healing and recovery.  
 
Malnutrition also contributes to sarcopenia. The prevalence of sarcopenia in intensive care unit 
(ICU) patients is documented at 56-71%.31 Regardless of hospitalization, it is estimated that 5-
13% of adults over age 60 years and approximately 50% of adults over 80 years have 
sarcopenia.32 Adequate nutrition, and specifically adequate protein intake, can help attenuate 
the declines in muscle mass and function associated with sarcopenia, and reduce the risk of 
frailty and falls. Multiple international expert groups recommend increased protein intake for 
older adults, with a minimum of 1.0 to 1.2 g/kg/d for healthy older adults and even higher levels 
(1.2-1.5 g/kg/d) for those who are malnourished or at risk of malnutrition due to acute or chronic 
illness.33,34 
 
For these reasons, HNC strongly recommends that CMS adopt a diagnosis of malnutrition as a 
measure to address health equity in MIPS, to ensure appropriate identification and nutritional 
management of malnourished patients, make reporting of health disparities based on social risk 
factors and race and ethnicity, rurality, sexual orientation and gender identity, religion, and 
disability more comprehensive, and to address gaps in health equity. 
 
HNC also wants to ensure CMS continues to be aware that malnutrition in food secure 
individuals can present as either under-nutrition or over-nutrition, and that CMS continues to 
address the issue of malnutrition for all Medicare beneficiaries. 
 

 
*** 

Malnutrition continues to be a crucial component in reducing hospital-acquired conditions, 
lowering healthcare costs and improving the health and well-being of vulnerable Medicare 
beneficiaries. HNC urges CMS to prioritize policies and initiatives that identify and treat 
malnutrition, encourage proper nutrition and the development of cost-effective nutrition 
therapy products, and that ensures access through adequate coverage and payment 
policies for nutrition therapy products. HNC stands ready to work with CMS and all 
stakeholders to develop these policies as one means to improve the public health system. If 
you have any questions or would like additional information, please contact Justine Coffey, 
Healthcare Nutrition Council, at jcoffey@healthcarenutrition.org or 202-207-1109.  
 
 
Sincerely,  

 
Robert Rankin 
Executive Director 
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